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Abstract: The text provides a comprehensive analysis of the role and evolution of
international commercial arbitration as a method of alternative dispute resolution. It
emphasizes the growing preference for arbitration in international commerce due to its
speed, confidentiality, and perceived fairness. The text also highlights the efforts made by
the Republic of Uzbekistan to develop its arbitration infrastructure, including its
adherence to international conventions and the establishment of the Tashkent
International Arbitration Center. The article further delves into the legal intricacies of
arbitration agreements, discussing their validity, enforceability, and the formal
requirements they must meet. It concludes by noting the ongoing changes in
international standards and laws governing arbitration, suggesting that these are in
response to the changing needs of the global market.
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AHHomayusi: Cmambs npedocmasisiem KOMN/AEKCHblU aHAAU3 poau U
mpeHdo8 pasgumusi MexcJyHapOOH020 KOMMepuyecko2o apbumpaixca Kak
agpekmusHo20 MexaHudMa a/abMmepHAmueHo020 pas3peweHus: cnopos. Asmop
aKyeHmupyem 6HUMAHUe Ha pacmywet nonyjaspHocmu apbumpadxca 8
MeHCAYHAPOOHOU KOMMEPYUU, OCHOBbIBASICL HA €20 NpeuMyujecmaeax, makux Kak
onepamugHocmyv, KOH@PUOEHYUA/IbHOCMb U  hepyenyusi cnpasedusocmu.
OmodeavHo  paccmampusaomcsi  ycuausi  Pecnybauku — Y36ekucman — no
ModepHU3ayuu ceoell apbumpaxcHoll uH@pacmpykmypbul, 8 mom Yuc/ae yepes
npucoeduHeHue K Me#dYHApPOOHbIM KOHBEHUUSAM U co3daHue TawkKeHmMcKozo
MeHAYHapoOH020 apbumpadxcHo20 yeHmpa. Cmamwvs makyice 0emasibHO usyyaem
puduyeckue  acnekmol  aApbUMpAax3cHblX  CO2AAWEHUl,  BKA4Asl  UX
deticmeume/sibHOCMb, NPUMEHUMOCMb u ¢opmaabHble Kpumepuu.
3akawvumenvHas yacmo nodyepkusaem JUHAMUYHDIT xapakmep
MeHCAYHAPOOHbIX cmaHdapmos u 3akoHodame/ibcmea 8 objiacmu apbéumpadica,
umo, 8eposiIMHO, 518/151€emcs peakyuell Ha 38010YUuK nompebHocmell 2106a/1bH020
3KOHOMUYECKO20 NpoCmMpaHcmaa.

Knawueevie cnoea:  MedxcdyHapoOHbIl — KOMMepYecKull — apoumpasic,
a/bmepHamueHoe paspeweHue cnopos, Pecnybauka Y36ekucmah, TawkeHmckuil
MeNCOYHapoOHblll  apbumpadicHslll  YeHmp, KOHPUOeHYUA/1bHOCMb, CKOpPOCMb
paspeuwieHusi  cCnopos,  cnpagedau8ocmy,  opuduveckas — UH@pacmpykmypa,
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MeofcdyHapodele cmaHdapmsl, apobumpadxicHovle coz/1aueHusl, JelicmeumesbHOCMb,
npumeHumocms, Holo- HOpKCKaH koHeeHyusi, UNCITRAL, uHeecmuyuu, desnogoe
OKDYJHCEHUE.

The text is particularly useful for legal scholars, policymakers, and business
professionals interested in the dynamics of international commercial arbitration
and its implementation in emerging markets like Uzbekistan. The mechanism of
alternative dispute resolution was created to respond to the actual needs of the
global market. At present, arbitration has become the preferred one in the field of
international commerce among the methods of alternative dispute resolution as
negotiation, mediation, and conciliation. The speed of resolution, confidentiality,
flexibility, perceived fairness, and effectiveness are the main hallmarks that make
arbitration attractive to the parties. According to the statistics provided by
Arbitration Centers, in 2021, 853 cases in the International Court of Arbitration
of the International Chamber of Commerce (ICC, Paris), 165 cases in the
Arbitration Institute of the Stockholm Chamber of Commerce (SCC, Stockholm),
469 cases in the Singapore International Arbitration Center (SIAC, Singapore), 86
cases in the Swiss Arbitration Centre (SAC, Geneva) were registered [1].

Primarily, it should be noted that a priority area of activity for states
interested in attracting foreign investment, including direct investment, is to
create a comfortable legal environment and improve laws and practice of their
application. One of the most important objects of application of such positive
activity of the state should be the sphere of resolving international commercial
disputes. Authoritative, qualified arbitration creates a respectable image of the
state in the international business environment and strengthens its reputation,
which, in its turn, leads to the stabilization of the economy, including through the
creation of a favorable investment climate [2]. The Institute of International
Commercial Arbitration has relatively and recently started to develop in the
Republic of Uzbekistan. In particular, the Republic of Uzbekistan has been a party
to the 1958 New York Convention (NYC) on the Recognition and Enforcement of
Foreign Arbitral Awards since 1996. Of particular importance for the
development of international commercial arbitration was the creation of the
Tashkent International Arbitration Center (TIAC) at the Chamber of Commerce
and Industry of the Republic of Uzbekistan with the status of a non-governmental
non-profit organization by decree of the President of the Republic of Uzbekistan
of November 05, 2018, No. PP-4001.

Additionally, to protect the rights and interests of business entities,
primarily foreign investors, as well as to further improve the business
environment and increase the investment attractiveness of Uzbekistan, the Law
“On International Commercial Arbitration” based on the principles set out in the
UNCITRAL Model Law of 1985, was adopted, which entered into force on
February 16, 2021. Prior to this, there was no legal framework governing the
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functlomng of the activities of international arbitrations on the territory of
Uzbekistan, which led to an increase in the costs of foreign investors and domestic
business entities, who were forced to apply for dispute resolution to international
arbitrations located on the territory of foreign states.

It is notwithstanding that for this legal institution, an impressive amount of
scientific research was conducted, Uzbek legal science still lacks a comprehensive
study on the competence of international commercial arbitration and the legal
nature of the arbitration agreement. Hence, to understand the features of
international commercial arbitration, a comprehensive study of the issues of
competence, and arbitrability of commercial arbitration, along with the doctrine of
“separability presumption” and “competence-competence” play a significant role.

International commercial arbitration has been undergoing significant
changes in recent years. International standards that were considered to be a
positive shift in arbitration three decades ago, today no longer correspond to the
current needs of arbitration participants. Consequently, both national states and
the international community are still attempting to adapt the recognized
international rules governing the field of international commercial arbitration to
modern conditions. This is graphically illustrated by the amendment of the
UNCITRAL Model Law on ICA of 2006. One of the principal changes was the
writing requirement of Article 7, which was substantially liberalized and
modernized. Additionally, over the past few decades, the legislation of most
countries has been tending to depart from the principle of non-arbitrability and
narrow the scope of the non-arbitrability doctrine, including the subjects that may
not be referred to arbitration.

Having studied the nature of arbitration agreements and the competence of
the ICA, the author makes the following conclusions:

- There are two major characteristics of arbitration: Firstly, there is a need
for valid consent between parties to submit a dispute to a non-governmental
decision-maker, so it does not cover compulsory arbitration. Secondly, arbitration
renders a final and binding award that is enforceable both nationally and
internationally in all treaty states;

- Under the Law on ICA agreement is not “international”, if the parties and
all elements related to the dispute are located in one country and the parties
submit their dispute to an arbitration court located in another country, yet the
arbitration award is “international” according to NYC if it requires recognition
and enforcement execution in the parties’ place of business;

- An arbitration clause as a part of the commercial contract seeks to resolve
future disputes, whilst the submission agreement relates to the dispute that has
already arisen;

- The existence of a valid arbitration agreement is a substantial element of
the arbitration agreement, which proves the express intention of the parties to
entrust the differences between them to the decision of arbitration;
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- The acceptance by a party of a host contract, despite the doctrine of
separability, almost always entails acceptance of an arbitration clause in that
contract, which in turn proves the existence of a valid agreement;

- The absence of incidental terms does not render the arbitration clause
indefinite, since, in almost all jurisdictions, national law itself may provide for
judicial selection of arbitrators and authorize the arbitral tribunal to perform
various functions, such as selecting the arbitral seat and language [3];

- There is a difference between the existence of consent to an arbitration
agreement and the formal validity of the arbitration agreement. [4] The former can be
evidenced by oral communications, whereas the latter concerns the specific
requirement for an arbitration agreement to be in writing or signed properly;

— The writing requirement in the Model Law is more lenient in comparison
with the NYC since the NYC excludes oral arbitration agreements, including
tacit/oral acceptances of written instruments and unsigned written contracts;

- Under the Law on ICA an agreement “in writing” requirement is met if its
content is recorded in any form, even if the arbitration agreement or contract was
concluded orally;

- The separability presumption applies in all cases, whether the contract is
deemed inexistent, void, rescinded, obsolete, or terminated [5];

- Though the doctrine of separability says that an arbitration agreement
should be treated as autonomous and juridically independent from the main
contract in which it is contained, for some reasons, it is never wholly or
necessarily “autonomous” or “independent” from the underlying agreement;

- The separability doctrine deals with the substantive validity of the
arbitration agreement, whilst the competence-competence doctrine addresses
the tribunal’s power to consider and decide jurisdictional issues when the
arbitration agreement is challenged;

- Notwithstanding the close meaning, the concepts of “capacity” and
“arbitrability” are strictly separated based on the choice of law method;

- It is practically impossible to definite the concept of “public order” at the
legislative level, since each judicial system of each state determines
independently the content of this concept, and based on the current conditions in
the state, the understanding of public order may change.

Within this article, two major problems were outlined: a) there are
discrepancies between the provisions of the Law on the ICA and the Civil Code
regarding the “writing” requirement; b) the category of disputes that are non-
arbitrable is not still defined by the legislature.

Regarding the “writing” requirement we summarized that the provisions of
the Law on the ICA and the Civil Code in some aspects contradict each other.
Particularly, under the Law on ICA, the writing requirement is met even if the
arbitration agreement was orally concluded, by conduct, or by other means, and
there is no signatory requirement. On the contrary, the Civil Code requires that an
agreement made in writing must be signed by the parties or their representatives.
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The Law on ICA, following the Model Law, adopted modern provisions based on
practical considerations that satisfy the needs of the parties. The same approach
given in the Law on ICA should be applied to the Civil Code.

Therefore, there is a need for amending Article 107 “Written form of the
transaction” of the Civil Code of the Republic of Uzbekistan. In particular, the
wording of the requirement regarding the written form, taking into account the
provision of article 12 of the ICA Law, should be altered as follows: agreement is
in writing if its content is recorded in any form, whether or not the agreement or
contract has been concluded orally, by conduct, or by other means. Principally the
wording of Article 107 should emphasize “whether or not the agreement or
contract has been concluded orally, by conduct, or by other means”.

As outlined before, the Model Law does not contain provisions that consider
a certain type of dispute as non-arbitrable. The question of arbitrability is
exceptionally up to every legislature. However, the national legislation of the
Republic of Uzbekistan is still silent about the subject of non-arbitrability. Neither
the EPC nor the Law on the ICA has provisions characterizing a particular category
of disputes that cannot be resolved by arbitration or which type of disputes are in
the domain of the national court. In turn, case law indicates that national
legislation should explicitly exclude arbitration for a certain category of legal
disputes if the legislature intends to do so.

Therefore, in our opinion, the list of a certain category of disputes that are
non-arbitrable and are only in the domain of the national courts should be
included in the EPC or Law on ICA. Particularly, the legislature should include in
the EPC or the ICA Law an article, the provision of which prescribes a special
category of disputes that cannot be settled by arbitration and which are
exclusively within the competence of national courts. This provision may put an
end to controversy when a question arises on the subject of arbitrability.
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